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MATTER OF: Payment of court-appointed expert witness--criminal
proceeding

DIGEST: Compensation of expert witnesses, appointed by the Court
under Rule 706, Federal Rules of Evidence (Pub. L. No.
93-595), in criminal proceedings is payable from Justice
Department appropriations, as a litigation expense.

" The Director, Administrative Office of the United States Courts
" (Administrative Office), has requested our decision on the éroper
source of fundjfor payment of a $24,200 fee of Mr. Reynolds Couch.
Mr. Couch was appointed by thé court under Rule 706, Federal Rules
of Evidence (FRE) (Pub. L. No. 93-595, 88 Stat. 1938) to make an
appraisal of 15 properties sub;;ect to forfeiture under the provisions
of 18 U.S.C. §§ 1961-1968 (1976) in a criminal proceeding, United
States v. Thevis (No. CR73-180_A, N.D. Ga.). For reasons ns set
forth below, we conclude that Dmpartment of Justice appropriations
should be used for such payment.
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Mr. Couch was appointed in June, 1978, by the Honorable
Charles A. Moye, United States District Judge for the Northern
District of Georgia, to make an appraisal for the court of various
properties subject to forfeiture in the above-named criminal pro-
secution. 18 U.S.C. § 1963. A voucher for the appraisal services,
totalling $24, 200 was approved by the court and submitted to the
Administrative Office for payment. However, payment was de-
layed because the Administrative Office and the Department of
Justice (Justice) disagreed over which agency should make pay-
ment. To resolve this difference, the Administrative Office@
»'qdéé”téat/his decision.

Subsequently, the District Court for the Northern District of
Georgia issued an order reciting that Mr. Couch was appointed pur -
suant to Rule 706 and directing Justice to pay the fee. In order to
expedite payment to Mr. Couch, Justice and the Administrative
Office reached an agreement under which (1) Justice paid the $24, 200
fee and (2) the Administrative Office will reimburse Justice if it
should be decided that Jud1c1ary appropriations should have been
used.
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The relevant parts of Rule 706 read as follows:

"(a) Appointment. The court may on its own motion
or on the motion of any party enter an order to show
cause why expert witnesses should not be appointed,
and may request the parties to submit nominations.
The court may appoint any expert witnesses agreed
upon by the parties, and may appoint expert witnesses
of its own selection. An expert witness shall not be
appointed by the court unless he consents to act. A
witness so appointed shall be informed of his duties
by the court in writing, a copy of which shall be filed
with the clerk, or at a conference in which the parties
shall have opportunity to participate. A witness so
appointed shall advise the parties of his findings, if
any; his deposition may be taken by any party; and he
may be called to testify by the court or any party. He
shall be subject to cross-examination by each party,
including a party calling him as a witness.

"(b) Compensation. Expert witnesses so appointed
are entitled to reasonable compensation in whatever sum
the court may allow. The compensation thus fixed is
payable from funds which may be provided by law in
criminal cases and civil actions and proceedings in-
volving just compensation under the fifth amendment.

In other civil actions and proceedings the compensation
shall be paid by the parties in such proportion and at
such time as the court dirécts, and thereafter charged
in like manner as other costs.'' (Emphasis added.)

As a preliminary matter, Justice questions whether Mr. Couch

is an expert witness under the Rule. With regard to Mr. Couch's
services, Justice states-- :

"% % * we do not believe that the services providedsi
are truly within the scope of Rule 706. Mr. Reynolds Couch
was appointed to appraise 15 properties subject to
forfeiture under the provisions of 18 U.S.C. § 1961.

The purpose of the appraisal was to estabhsh a per -
formance bond.

"As you know, the posting of a performance bond is
the equivalent of bail; the expenses of setting bail are
clearly chargeable to the court since such expenses are
in no way related to the litigation. The present value

of the properties is not an issue in the case, and it is
.
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not anticipated that Mr. Couch will testify. In our
judzmeni, Mr. Couch cannot be considered an ex-
.pert witness in this case under Rule 706."

Whataver the merits of this argument, this Office may not
question the Court's invocation of Rule 706 as its authority to
appoint Mr. Couch. In its Order directing payment by Justice,
the court cited Rule 706 and held that Mr. Couch's fee was an
expense of litigation, not of maintaining the court. The proper
forum for Justice to challenge that was an appeal from the
Order.

" Accepring the Court's determination that section 706 applies,
and that Mr. Couch's fee was an expense of litigation, we conclude
that the Justice Department appropriation should be charged.

As stated in 58 Comp. CGen. 259 (1979), the compensation of
court-appointed expart witnesses under Rule 706 is treated =~ |
generally as a litigation expense, chargeable to any or all of \\,
the parties in such proportion as the court may direct. With
respect to condemnation cases, we concluded that these costs
could not be charged against the condemnee but that under the
Rule, they remained an expanse of litigation, rather than an >
expense of the Court. As a result, the compensation of court-
appointed expert witnhesses in condemnalion cases was helgl/1;7 e
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be chargeable to the litigating agency of the Goverament.

The language in Rule 706(b) for compensation in crimjinal-cases™ |
is the same as that for land condemnation cases; that is, the Rule ) J
provides that compensation 'is payable from funds which may be (= 7
provided by law.'" We see no reason why the same result should
not be reached here; in criminal cases also, the cost of court-
appointed witnesses is to be borne, as an expense of litigation,
by Justice.

Justice has argued that there should be a distinction between
the treatment of court-appointed experts in condemnation cases
and in criminal cases. The language of Rule 706, making these
expanses, in both criminal and condemnation cases, ''payable
from funds which may be provided by law, ' does not clearly
support such a distinction.

Under the Rule, court-appointed experts in civil actions in
general are to be paid by the parties. Criminal and condemnation
cases are distinguished only in that the defendant or the condemnee,
respectively, are not required to bear any of these cos's; the
language of the Rule does not otherwise distinguish between these
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two types of cases. The effect of the Rule is thus not to shift these
expenses to the court, but merely to provide that, as between the
parties, only the Government should bear them.

While there is some support in the legislative history of Rule 706
for the position taken by Justice, it is not unequivocal. Under the
circumstances, we are persuaded that in criminal and condemnation
cases, where the Rule preclud=s assigning any of the cost of court-
appointed expert witnesses to the private litigant or defendant, these
cost should be borne by Justice.

There is, after all, no doubt that the expenses in question are to
be borne by public funds; the only issue i{s which of two appropriations
should be charged. Seen in that light, this result--that all such ex-
penses should be borne by Justice, rather than some by Justice and
some by the courts--while it may require some fiscal adjustments
by Justice, provides for payment of these expenses in a more uniform
and orderly manner than the alternative.

In 39 Comp. Gen. 133 (1959), we held that, where an expert wit-
ness was appointed by the court in a criminal case under former
Rule 28 of the Federal Rules of Criminal Procedure (the predecessor
of Rule 706) the associated expenses should be charged to the appro-
priation "for necessary travel and miscellaneous expenses not
otherwise provided for, incurred by the judiciary. " The cited
holding in 39 Comp. Gen. 133 will no longer be followed.

The Administrative Office therefore need ‘not reimburse the
Department of Justice for the $24, 200 paid to Mr. Couch.

For The Comptrolle Leral
of the United States
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